
Federal Communications Commission DA L8-954

Commission's rules, 47 CFR S 76.59, that the captioned petition for special relief
(MB Docket No. L8-159, CSR No. 8958-A) filed by Franklin County, Georgia with
respect to WAGA, Atlanta, Georgia (Facility ID No. 70689), IS GRANTED.

34.IT IS FURTHER ORDERED, pursuant to Section 338 of the
Communications Act, as amended, 47 U.S.C. S 338, and Section 76.59 of the
Commission's rules, 47 CFP*S 76.59, that the captioned petition for special relief
(MB Docket No. LB-160, CSR No. 8959-A) filed by Franklin County, Georgia with
respect to IyIIXIA, Atlanta, Georgia (Facility ID No. 51"L63), IS GRANTED.

35.IT IS FURTHER ORDERED, pursuant to Section 338 of the
Communications Act, as amended, 47 U.S.C. S 338, and Section 76.59 of the
Commission's rules, 47 CFR S 76.59, that the captioned petition for special relief
(MB Docket No. L8-L6L, CSR No. 8960-A) filed by Franklin County, Georgia with
respect to wGCL, Atlanta, Georgia (Facility ID No. 721.20),IS GRANTED.

36.This action is taken pursuant to authority delegated by Section 0.283 of
the Commission's Rules.1o7

FEDERAL COMMUNICATIONS
COMMISSION

Steven A. Broeckaert
Senior Deputy Chief, Media Bureau, Policy
Division

1.07 47 CFR S 0.283.
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November 13,2018

By Hand Delivery

Marlene H. Dortch
Secretary
Federal Communications Commission
44512ft. Street, S.W.
Washington, D.C. 20554

Accepted / Filed

NOV r 3 ZotB
ft derrarcomm unicaffilffi 

"*n

WYFF Hearst Television Inc., Meredith Corporation, Nexstar Broadcasting,
Inc., and WLOS Licensee LLC, Joint Application for Review, MB Dkts. Nos.

18-158; 18-159; 18-160; 18-161

Dear Ms. Dortch:

On behalf of WYFF Hearst Television [nc., Meredith Corporation, Nexstar Broadcasting, fnc.,

and WLOS Licensee LLC, pursuant to 47 C.F.R. $ 1.115, enclosed please find an original and a copy
(for each of the above-referenced dockets) of a Joint Application for Review of the Media Bureau's

September lT,2}lS,Memorandum Opinion and Order in the four above-referenced dockets.

This Joint Application for Review was filed electronically in the above-referenced dockets on

Monday, November 12ff. It is being hand-delivered today because the Commission was closed

yesterday in observance of the Veterans Day Holiday. Please contact me with any questions.

Sincerely,

BROOKS, PIERCE, MCLENDON,
HUMPHREY & LEONARD, L.L.P

Timothy G. Nelson
tnelson@brookspierce.corn

Counsel to WFF Hearst Television Inc., Meredith
Corporation, Nexstar Broadcasting, Inc., and WLOS

Licensee LLC

Enclosures

Re:
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Summary

The four Petitions filed by Franklin County, Georgia, through its Board of County

Commissioners, to add Franklin County to the local television markets of four Atlanta Stations

for purposes of satellite carriage are based almost exclusively on the fact that Franklin County

residents do not have access to "in-state" television stations from Atlanta and some citizens of

the County would prefer to view the Atlanta Stations if they do not have to pay for them.

The overwhelming objective evidence of the statutory factors presented to the Media

Bureau does not support market modification: (i) the Atlanta Stations are not historically carried

in Franklin County; (ii) the Atlanta Stations lack over-the-air coverage of, geographic proximity

to, and a programming nexus to Franklin County; (iii) there is superior technical coverage and

local programming of specific interest to Franklin County residents from the television stations

located in the Greenville-Spartanburg-Asheville-Anderson DMA; and (iv) the Atlanta Stations

lack any meaningful audience in Franklin County. There is, therefore, no accounting or

assessment of the evidence that weighs the totality of the statutory factors in favor of market

modification.

Nevertheless, the Media Bureau in its Order afforded disproportionate and effectively

dispositive weight to in-state (as opposed to local Franklin County) programming from the

Atlanta Stations and select citizen and public official comments expressing a desire to receive

those stations. The Bureau's analysis of the evidence presented in this case renders it all-but

impossible to oppose a county's market modification petition so long as the county

demonstrates some modicum of community support for receipt of programming from an in-

state station. Such an analysis is in error and cannot stand.



Congress added the in-state programming factor in 2014 so that it could be considered

alongside-not ahead of-the four other historical factors bearing on localism. The new in-

state programming factor is neither exclusive nor dispositive. To the contrary, in its 2015

STELAR Order, the Commission specifically held that "the in-state factor does not serve as a

trump card negating the other four statutory factors." This should be especially true in petitions

like these where there is no evidence that the Atlanta Stations have expressed any desire to be

carried in the County or an intention to provide localized programming specifically targeted to

the County. In fact, because there is no evidence that the Atlanta Stations intend to authorize

caniage of their full signals into Franklin County, the Bureau's market modification Order will,

as a practical matter, do nothing to further Congress' intent to promote access to in-state

programming.

The Bureau's Order must be reversed.

-ll-



Before the
Federal Communications Commission

Washington, D.C. 20544

In the Matter of

Franklin County, Georgia

Petitions for Modification of the
Satellite Television Markets of
WSB-TV, WAGA, WXIA,
and WGCL, Atlanta, GA

MB Docket 18-158
CSR-8957-A

MB Docket 18-159
CSR-8958-A

MB Docket 18-160
CSR-8959-A

)
)
)
)
)
)
)
)
)
)
)
)

MB Docket 18-161
CSR-8960-A

JOINT APPLICATION FOR REVIEW

WYFF Hearst Television Inc., licensee of NBC affiliate WYFF(TV), Greenville, South

Carolina ("WYFF"); Meredith Corporation, licensee of FOX affiliate WHNS(TV), Greenville,

South Carolina ("WHNS"); Nexstar Broadcasting, Inc., licensee of CBS affiliate WSPA-TV,

Spartanburg, South Carolina ("WSPA"); and WLOS Licensee LLC, licensee of WLOS(TV),

Asheville, North Carolina ("WLOS") (collectively, the "In-Market Stations"), through counsel and

pursuant to Rule 1.115 of the Commission's Rules, hereby seek review by the full Commission of

the Media Bureau's ("Bureau") decision set out in its September 17,2018, Memorandum Opinion

and Order (the "Order")l granting four satellite market modification petitions filed by Franklin

County, Georgia ("Petitioner" or the "County")2 that sought to add Franklin County to the local

I Franklin County, Georgia, Petitions for Modification of the Satellite Television Markets
of WSB-TV, WAGA, WXIA, and WGCL, Atlanta, Georgia, Memorandum Opinion and Order, DA
18-954 (rel. Sept. 17,2018) ("Order") (attached as Exhibit A).

2 See Franklin County, Georgia Petition for Special Relief for Modification of the

Television Market of Station WSB-TV (ABC), (Channel 2) Atlanta, Georgia with Respect to DISH
Network and DIRECTV,MB Docket 18-158; Franklin County, Georgia Petitionfor Special Relief

for Modification of the Television Market of Station WAGA (FOX), (Channel 5), Atlanta, Georgia
with Respect to DISH Network and DIRECTI/,MB Docket 18-159; Franklin County, Georgia

1



television markets of four Atlanta television stations, WXIA, WAGA, WGCL, and WSB-TV

(collectively, the "Atlanta Stations") for purposes of satellite carriage.3

The Order is contraryto Section 102 of STELAR,4 its legislative history, the Commission's

STELAR Order,s and Commission precedent and policy.6 The Commission should grant this

Application for Review and reverse the Order.

I. QUESTION PRESENTED

Whether the Order erred by giving disproportionate and effectively dispositive weight to the
o'access to in-state programming" factor and citizen support for access to such programming,
discounting the lack of objective evidence bearing on the local relationship between the
Atlanta Stations and Franklin County, producing a standard the result of which is that any
county-filed petition seeking market modification based on access to in-state television
stations will be granted where, as here, the petitioning county's residents say that they would
like to be able to watch those stations.

II. STANDARD OF REVIEW

In considering Applications for Review, the Commission considers whether the challenged

action taken pursuant to delegated authority (i) is in conflict with statute, regulation, case

precedent, or established Commission policy; (ii) involves a question of law or policy that has not

previously been resolved by the Commission; (iii) involves the application of a precedent or policy

Petition for Special Relief for Modification of the Television Market of Station WXIA NBC),
(Channel l1), Atlanta, Georgiawith respect to DISH Network and DIKECTV,MB Docket l8-160;
Franklin County, Georgia Petitionfor Special Relieffor Modification of the Television Market of
Station WGCL (CBS), (Channel 46), Atlanta, Georgia with Respect to DISH Network and
DIRECTV, MB Docket 18-161 (all filed Aprll 27, 2018, and collectively, the "Franklin County
Petitions").

3 The In-Market Stations filed a Joint Opposition to the Franklin County Petitions. See

Joint Opposition to Petitions for Special Relief, MB Dockets 18-158 to l8-161 (filed June 7, 2018)
("Joint Opposition").

a The STELA Reauthorization Act of 2014 (STELAR), Pub. L. No. II3-200, 128 Stat.

2059, 2060-62 (20 | 4) ("STELAR").
s Amendment to the Commission's Rules Concerning Market Modification;

Implementation of Section 102 of the STELA Reauthorization Act of 2014, Report and Order,30
FCC Rcd 10406 (2015) ("STELAR Order").

6 47 c.F.R. $ 1.115(bX2Xi).
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that should be overturned or revised; (iv) is based on an erroneous finding as to an important or

material question of fact; or (v) is marked by prejudicial procedural error.T

III. BACKGROUND

A. The Historical Role of Localism in Market Modification Proceedings.

The market modif,rcation process exists so that the Commission may alter a television

station's local television market when doing so would allow broadcasters and multichannel video

programming distributors ("MVPDs") to "better serve the interests of local communities."8 The

touchstone for evaluating a market modification request is whether there is a sufficient nexus-

that is, a "local relationship"-fsfu,.ssn the television station and the relevant community.e To

that end, the Commission, when judging the merits of a market modification petition, "must afford

particular attention to the value of localism,"1o which has long been defined as programming that

"is responsive to the needs and interests of their communities of license."ll

Until 2014, Congress enumerated four statutory factors for the Commission to consider

and weigh in evaluating the market nexus between a television station and the relevant community:

7 See 47 C.F.R. $ 1.115(b)(2)(i)-(v). The Media Bureau had the opportunity to pass on all

questions of fact and law discussed herein' 47 C.F.R. $ 1.115(c).
8 STELAR Order,'1f 7.
s See, e.g., CoxCom, LLC, for Modification of the Market of WMDE, Memorandum

Opinion and Order, Dover, Delaware, 30 FCC Rcd 10978 (MB 2015), !l 3 (quoting legislative

history of Section 614 of the Communications Act, and explaining that the original four factors

"are not intended to be exclusive, but may be used to demonstrate that a community is part of a
particular station's market"); see also, e.g., La Plata County, Colorado, Petitions for Modification

of the Satellite Television Markets of KDVR-TV, KCNC-TV, KMGH-TV, and KUSA-TV, Denver,

tolorado, Memorandum Opinion and Order, 32 FCC Ptcd 1474 (MB 2017), fl 4 (requiring a

showing that a station has a local relationship to the relevant, new community).
l0 Report from the Senate Committee on Commerce, Science, and Transportation

accompanying S. 2799,113th Cong., S. Rep. No. 1 13-322 (2014) ("Senate Commerce Committee

Report"), at l0-11; see also 47 U.S.C. $ 3380)(2)(B); STELAR Order, !f 8.

11 Designated Market Areas: Report to Congress Pursuant to Section 109 of the STELA

Reauthorization Act of 2014,31 FCC Rcd 5463 (MB 2016) (*2016 In-State Programming

Report"), fl 11.
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o Historical carriage: Whether the station, or the other stations located in the same area,

have been historically carried on the cable system or systems within such community.

o Local Service by Out-of-Market Station: Whether the television station provides

coverage or other local service to such community.
o Local Service By In-Market Stations: Whether any other television station that is

eligible to be carried by a cable system in such community in fulfillment ofthe statutory

requirements provides news coverage of issues of concern to such community or

provides carriage of sporting and other events of interest to the community.

o Viewing patterns: Evidence of viewing patterns in cable and non-cable households

within thJ areas served by the cable system(s) in such community.12

The Commission imposed evidentiary requirements relevant to establishing a market nexus

between the station and the community for the pu{pose of evaluating these factors:

o Maps illustrating the relevant community locations and geographic features,

mileage between the station and the community, transportation routes, and

station and cable system facilities;
o Contour maps delineating the station's technical service area and showing

the location of the cable system headends and communities in relation to

the service areas;

. Available data on shopping and labor patterns in the local market;

o Television station programming information derived from station logs or

local television guides;
o Cable system lineup cards or television guides demonstrating historical

carriage; and
. Audience data for the relevant station for cable and non-cable households,

advertising data or sales data.13

B. STELAR and the Addition of the "In-State" Programming Factor.

In enacting STELAR in 2014, Congress extended the market modification regime to

satellite carriage. It also added a fifth statutory factor-access to "in state" television signals-to

the existing four factors that the Commission must consider in its overall localism analysis.

Critically, in enacting STELAR, Congress did not state----either explicitly or implicitly-

that access to in-state programming, alone, could be dispositive in any market modification

t2 See 47 U.S.C. $ s34(h)(1)(c)(ii) (20t4).
t3 See47 C.F.R. $ 76.59(bxl)-(6) (2Cir4) see also Definition of Markets for Purposes of

the Cable Television Broadcast Signal Carriage Rules,Final Report and Order, 14 FCC Rcd 8366

(1eee).
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proceeding. Rather, Congress made clear that the new "access to in-state signals" factor is to be

considered along with the other four factors. The "access to in-state signals" factor was not

intended to and does not replace, subsume, or in any way change the existing four factors and their

relevance, or the framework for how the Commission is to analyze them.

Consistent with Congress's directive, the Commission launched and completed a

proceeding to implement Section 102 of STELAR.I+ 1t its resulting STELAR Order, the

Commission heeded Congress's direction to "consider the plight" of viewers living in orphan

counties.ls It determined how the "access to in-state signals" statutory factor should be construed,

setting forth the appropriate weight the new factor should be given, and explaining that a petitioner

would be "afforded credit for satisfying this factor simply by showing that the involved station is

licensed to a community within the same state as the new community."16

The Commission, however, did not alter or adjust the then-existing, underlying test for

evaluating market modification petitions. Nor did it set forth any new test relevant to "orphan"

counties. Rather, the Commission specifically reaffirmed the importance of analyzing the totality

of the (now five) statutory factors, including consideration of access to "in-state" signals.

First, the Commission in the STELAR Order emphasized the importance of considering

allfivefactors in evaluating a market modification request, noting that the new "access to in-state

signals" factor 'ois not universally more important than any of the other factorsl.f"rT Most

importantly, the Commission ordered that "the in-state factor does not serve as a trump card

negating the other four statutory factors."l8

ta See generally STELAR Order.
ls See, e.g., STELAR Order, nn3, 14-15,28.
t6 STELAR order, !f 18.
17 See STELAR Order, fl 18 (emphasis added).
t8 STELAR Order, !l 18 (emphasis added).
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Second,the Commission maintained the existing analytical framework with respect to the

other four factors, particularly the second statutory factor, "local service" provided by the station

subject to market modification. The commission exprained the crucial difference between the

..local service,, second factor and the ..access to in-state signars" factor, which became factor three

for purposes of the Commission's analysis:

[U]nderfactortwo,weconsiderwhetherthestationhasaired
programming,suchasnews,politics'sports'weatherandother
.*".!.rr.y iiformation, specifically targeted to the community at

issue (e.g., town councii meeting' news or weather event that

occurredinthecommunity,localemergencies,etc.).Underfactor
three, we would 

"orrrid.. 
whether the station has aired

programming, such as news, politics' sports' emergency

info]rmation iipecifically related to the state inwhich the community

islocated(e'g',coverageofstatepoliticsal{legislative.tll,ufl"tt'
statesportsteamcoverage,stateemergencylntormatton,etc.)..-

Third, the commission did not modiff, lessen, or waive any of the other required

evidentiary factors for petitions seeking to add "in-state" signals, nor did it even forecast

circumstances in which a waiver might be appropriate. To the contrary, the Commission

specificaly required application of the four pre-STELAR evidentiary requirements applicable to

market modification for satellite carriage because "the same language is used in both the cable and

satelite statutory factors and the record provides no basis for adopting a different interpretation in

the satellite versus cable context'"2o

Finally,the commission permitted county governments to file petitions seeking market

alterations in the satellite carriage context (a distinction from the cable regime, where counties are

not afforded that privilege). But, the commission expressly recognized the difficulty that county

governments might have in providing the required "specific evidence to demonstrate the five

le STELAR Order, fl 18 n.85 (emphasis added)'

20 STELAR Order, 120. See contra Order, flfl 10, 14' &n32

-6-



statutory factors" and "strongly encourage[d] county government petitioners to enlist the aid and

cooperation of the station they wish to bring to their county" in order to "avoid dismissal" due to

a lack of sufficient evidence.2l The Commission therefore recommended that county governments

consult with the affected television station(s) before filing a petition for market modification

because "without the willing participation of the affected broadcaster, modifying the market of a

particular television station, in itself, would not result in consumer access to that station."22

C. The Evidence Presented by the Parties.

The County provided evidence of the service contours of the Atlanta Stations, which

evidence does not demonstrate any meaningful technical coverage of Franklin County.23 The

County also provided evidence of the geographic distances from the transmitters of the Atlanta

Stations to Carnesville, Georgia, in Franklin County. Both the County and the In-Market Stations

f,rled an exhibit showing the relative signal strengths of the Atlanta Stations and the In-Market

Stations. These exhibits show that the Atlanta Stations provide weak NLSC coverage to

Carnesville, Georgia, in Franklin County, while the In-Market Stations provide strong NLSC

coverage to Carnesville.

The County also provided a list of programming from the Atlanta Stations that shows

general, local Atlanta news programs, but the evidence does not indicate any specific programming

tailored to Franklin County. The In-Market Stations provided evidence of historical carriage in

Franklin County and regular programming specifically targeted to the County, including news,

weather, and political programming of interest to Franklin County viewers.

21 STELAR Order,'l[ 14.
22 See STELAR Order, !i 14.
23 The County's evidence discussed in this section III.C. may be found in Exhibits E-I and

K of the Franklin County Petitions.
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The county submitted an online survey, generated using Survey Monkey' that polled 1'769

residents from four counties in northern Georgia (incruding 563 from Franklin county), which

Franklin county claims show the ..shopping" preferences of those residents. The respondents

represent less than 3o/o ofthe total residents in Franklin County'2a The County's survey fails to

provide any information about sample selection or other methodology and no evidence of

statistical signifi cance'

The County submitted letters from citizens of Franklin County that express a desire to gain

access the Atlanta Stations. Citizens who listed the reasons they preferred to watch the Atlanta

Stations cited local news, weather, sports, and political coverage' The County submitted a letter

from Georgia's United States Senators and a member of the U.S. House of Representatives who

represents Franklin County in support of the Franklin County Petitions'

The County also submitted a letter from the Georgia Association of Broadcasters (GAB)'

Contrary to the Bureau's assertion that it received "supportive" comments from the GAB'25 the

GAB did not take a position on the merits of the Petitions; instead, GAB recognizedtknt a delicate

balance exists between seeking to increase in-state programming without disrupting Nielsen's

DMA system. To that end, the GAB stated that it "continues to support efforts to negotiate terms

of targeted carciage arrangements to allow delivery of local, in-state, non-duplicative broadcast

programming and to increase access to in-state news by Georgia vis1vg1s"26-an outcome that

generally would not require the Commission to grant a market modification petition'

24 There were 22,820 residents in Franklin County as of J:uJy 20t7 ' See U'S' Census

Bureau, SU s/
2s See Order, !f 1 1.

26 See Franklin County Petitions, at Exhibit K'
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The County did not present channel lineup cards or other guides demonstrating satellite or

cable carriage of the Atlanta Stations in Franklin County, or evidence of viewing patterns in

Franklin County. Rather, the County requested that the Bureau waive those requirements

entirely.2T

D. The Media Bureau's Order.

The Order waives the evidentiary requirements applicable to the County regarding channel

lineup cards and published audience data because the Bureau reasoned that the County had made

a good faith attempt to coordinate with the Atlanta Stations in filing its petitions.28 The Order

finds that it is technologically and economically feasible for both DISH and DIRECTV to provide

each of the Atlanta Stations to Franklin County.2e

With respect to the five statutory factors, the Orders first notes that, because this was an

.oorphan county" situation, the Bureau gave "substantial weight to the local and in-state

programming a petitioner proposes to bring to the orphan counties, as well as to government

official and consumer comments supporting a proposed market modification'"3O

The Order finds that (i) statutory factors one (historical carriage) and five (viewing

patterns) weigh against a modification; (ii) factor four (service from in-market stations) is

..neutral,,; and (iii) factors two (local service) and three (access to in-state signals) "weigh heavily''

in favor of modification. The Order finds that this is a "close case" but "believes the outcome that

best serves the intent of Congress in enacting Section 338(l) is to provide the petitioning orphan

county the request for market modification."3l

27 See Order, I 14 n.4l (citing Franklin County Petitions, at 10)

28 See Order, fl 14.
2e 5"" Order, t[ 15.
30 S"e Order, fl 18.
31 See Order, '!f 3 1.
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Withrespecttofactortwo(localservice),theorderfinds(i)alackofhighqualityover-

the-air coverage by the Atlanta Stations; (ii) that "overall geographic proximity measures" do not

enhance the county,s case; and (iii) that the county "has not demonstrated that the Stations offer

a signif,rcant amount of local programming targeted to Franklin county'"32 The order specifically

notes the "increased importance" of local programming in orphan county cases' where the Bureau

places less weight on geographic proximity'33

Nevertheless, the Bureau in the order gives increased weight to the county's Survey

Monkey results, which-despite capturing a tiny percentage of the County's residents-

purportedly show the "avid interest" of county residents in receiving the Atlanta Stations; the

support from the three members of the Georgia Congressional delegation; and the 'oscores" of

comments from local citizens in support of modification.3a The Order specifically states that the

citizen comments 
..merit substantial weight," which the Bureau ultimately determined outweighed

the lack of other evidence of local nexus between the Atlanta Stations and the county' 35

The Order gives the third factor (access to in-state stations) "the greatest possible weight"

in favor of the requested modification.36 The order first finds that the In-Market Stations do

provide coverage of in-state (i.e., Georgia) local and statewide news and sporting events' but then

nevertheless finds that "it is clear from the scores of comments supporting the modification that

Franklin county residents consider this coverage to be inadequate'"37

32 See Order, ffi20,24.
33 See Order, !l 10 n.33.
3a See Order, nn21,22.
3s See Order,l22.
36 See Order, fl 26.
37 Order,fl26.
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The Order gives no weight to the practical and legal concerns raised by the In-Market

Stations that the county did not provide any evidence that the Atlanta Stations (i) are authorized

or willing to provide cariage of their signals in Franklin county in the event of a market

modification, or (ii) would provide any local programming specifically targeted to viewers in

Franklin County if their signals are ever carried there'

IV. ARGUMENT

The Bureau,s Order requires very liule of orphan counties seeking to modify the markets

of in-state television stations. In fact, the practical result of the order is that, as long as the subject

in-state stations provide in-state programming (which always will be the case), a county need only

marshal comments and survey responses from a small sample of citizens and government officials

expressing a desire to view those in-state stations in order to prevail' Armed with these facts' a

county need not prove that the in-state stations have been historically carried in the county,

achieved measureable ratings in the county, have a geographic nexus to the county, or provide

local programming tailored to the county. Nor must a county offer any evidence that the in-state

stations have the right to deliver-or any interest in delivering-their fulI signals to the county' In

other words, it makes no difference whether the market modification would actually result in

cariage of the very programming citizens want'

while acknowledging that the Franklin county matter is a "close case," the Bureau

resolves it in a way that gives disproportionate-and effectively dispositive-weight to the "in-

state,, programming factor and the support of county residents and officials' In doing so' the Order

discounts or disregards important objective evidence of localism. First, in considering factor two

(local service), the order gives disproportionate weight to comments from county residents and

disregards the failure of the county to demonstr ate thatthe Atlanta Stations actually provide local

- 11-



service to the county, including relevant rocal programming that the order itself deems especially

important. Second, the order gives the "greatest possible weight" to factor three (access to in-

state signals), which is unwarranted because the order acknowledges that the In-Market Stations

do, in fact, provide some in-state programming' Third, in weighing all five factors' the Order

places virfually dispositive emphasis on access to in-state programming' despite the absence of

evidence ofhistorical carriage, signal coverage, significant local programming, or viewing patterns

that demonstrate a local relationship between the Atlanta Stations and the county'

This result contradicts the statutory text of STELAR and the Commission's regulations

implementing the law. In STELAR, Congress directed the Commission to "pay particular attention

to the value of localism" in weighing all five statutory factors.38 For decades, the Commission has

relied in these proceedings on objective evidence of a local nexus between the community at issue

and the stations seeking to be imported there. Those factors, including historical carciage of the

stations, the availability of programming specifically targeted to the community' the technical

coverage area of the stations, and viewing pattems, all bear on the underlying focus on localism

and the question of whether the proposed modification will enhance the local relationship between

the stations and the community at issue. To be sure, congress' addition of the "in-state"

programming factor may tip the scales in favor of a modification in an orphan county case where

there is also sufficient evidence of other factors establishing a local nexus. And, indeed, some of

the Bureau's recent orphan county decisions granting market modification petitions involved

situations where such additional evidence was actually demonstrated by the petitioning county'3e

38 Senate Commerce Committee Report, at 10-11'

3s See, e.g., Harrison County, Texas, Petitions for Modification of the Satellite Televiston

Markets of KLTV, Tyler, Texas and KFXK-TV, Longview, T-exas' Memorandum Opinion and

order, DA 18-573 (MB June 1, 2018) fuu.ri.on gg"1,, order") (finding evidence that: one of

the in-state station's community of license was within the county; the county was largely within
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But neither Congress nor the Commission authorized the Bureau to recast the evidence or

the statutory factors to create a special test for orphan counties that would elevate access to (and

citizen support for) in-state proglamming to near-dispositive status' To the contrary' the

Commission exPlained:

[T]hat this new factor is not universally more important than-any of

the other factors and its relative importance will vary depending on

the circumstances in a given case. In sum, in market modification

petitions involving the addition of an in-state broadcaster, the in-

state factor does not serve as a trump card negating the other four

statutory factors'ao

The Order,s failure to properly evaluate, credit, and weigh the five statutory factors (and

the evidence underlying all five factors) is compounded by the lack of evidence that the Atlanta

Stations can and will autho rize carriage of their signals in Franklin county. The market

modification cannot achieve the result sought by the County and some of its citizens unless and

until the Atlanta Stations intend to authorize carriage in Franklin County. Without such evidence,

granting the Franklin county petitions will not promote access to in-state stations or otherwise

solve the ..plight,, of orphan county viewers wanting to receive in-state stations.

Stated simply, the practical result of the order's analytical framework is, first' to turn

access to in-state programming into the very "trump card" that the commission said it could not

the service contours ofthe in-state stations; there was some evidence ofhistorical carriage on cable

systems within the countY; and the stations provided locally-targeted programming to the countY's

residents); Monongalia CountY, West Virginia and Preston CountY, West Virginia, Petitions for

Modification of the Satellite Markets for WDTV, Weston, West Virginia, and WBOY-TV and

WFX, Clarl<sburg, West Virginia, Memorandum OPinion and Order, DA 18-113 (MB Feb' 7,

2018) ("west Virginia Order") (finding that the in-state stattons were historicallY carried in the

counties, provided complete over-the-air coverage of and countY-sPecific programming to the

counties (including "extensive coverage" of West University, located in MonongaliaVirginia

County), and are geograPhicallY closer to the counties than the counties are to Pittsburgh)

40 STELAR order, t[ 18 The commission also found that, "[u]ltimately, each petition for

the unique facts of the case." Id.market modification will turn on
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be, and, second, to create the expectation that Franklin County's citizens will get Atlanta

programming, when, in reality, there is no certainty that will happen. The Order should be reversed.

A. The Order Disregards or Discounts Evidence of Local Service, Giving

Disproportionate Weight to Citizen and Government Official Comments.

The second factor (local service) requires the Commission to consider "whether the

television station provides coverage or other local service to such community."4l By its plain

terms, this factor focuses on the local service that the "television station"-fus1s, the Atlanta

Stations-actually provides to Franklin County. The traditionally required evidence of proximity,

signal coverage, and local programming is integral to establishing that a television station provides

sufficient coverage or local service to the community at issue.a2 Without basis, the Order asserts

that geographic proximity tests have less significance in orphan county cases.43 At the same time

that the Order assigns less significance to geographic proximity, it elevates local programming

relevant to the community, stating it has "increased importance" in orphan county cases:

Because geographic proximitytests have less significance in orphan

county cases than in other market modification cases, programming

information has increased importance in consideration of factortwo,
and it is essential in determining how much weight to give to factor

three. We therefore strongly encourage and expect petitions seeking

addition of an orphan county, whether they are broadcasters or the

counties themselves, to provide information about specific

programming, sports, events, and news stories relevant to the

community at issue that have been broadcast by the station(s) at

issue, and, if relevant, also demonstrate that such programming is

not regularly broadcasi Uy ury station currently serving the county.aa

4t 47 u.S.C. $ 3380)(2)(BXii) (emphasis added.)
42 See, e.g., Calif.-Oregon Broodcasting, Inc. d/b/a Crestview Cable Communications,

Memorandum Opinion and Order, 29 FCC Rcd 3833 (MB 2014), fl 16'
43 ln fact, in other proceedings orphan counties have successfully demonstrated evidence

of geographic nexus through signal 
"ou".ug" 

and geographic proximity. See, e.g., West Virginia

Order, \fl 2l -23 ; Harrison County Order, nn 22 -24.
aa Order, fl l0 n.33.
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Here, the Order correctly finds that: (i) the County failed to demonstrate that the Atlanta

Stations have a high-quality, over-the-air signal that covers Franklin County; (ii) "overall

geographic proximity measures do not enhance the County's case"; and (iii) the County "has not

demonstrated that the Atlanta Stations offer a significant amount of local programming targeted to

Franklin County."45

But the Order discounts this lack of evidence and instead gives undue weight to the

subjective comments of citizens and govemment officials, charactetizing these comments as

..enormously helpful" and states that they "merit substantial weight."a6 The heightened emphasis

afforded citizenand offrcial comments is not supported by STELAR, Commission precedent, or

the Order's own focus on local programming under factor two.

As a procedural matter, neither Congress nor the Commission has suggested that such

comments should be given additional weight in orphan county cases. At most, the Commission

suggested that "local government and consumer comments in a market modification proceeding

con help demonstrate a station's nexus to the community at issue."47 But the Order does much

more than tum to such comments for "help." Rather, the Order affords such significant weight to

those comments that they override the County's failure to demonstrate significant local

programming, over-the-air coverage, and geographic proximity of the Atlanta Stations.

As a substantive matter, while the interest of local citizens in receiving Atlanta Stations

may be "helpful" to the Commission, it cannot override the statutory focus on evidence of local

service (or lack thereof) provided by the Atlanta Stations themselves. This is especially true where,

as here, the County fails to produce sufficient evidence of local programming provided by the

45 Order, nn20-24.
46 Order,fl22.
47 STELAR Order, fl 14, n.61 (emphasis added).

-15-



Atlanta Stations-evidence that the Order deems would have "increased importance" to show

..specific programming, sports, events, and news stories relevant to the community at issue."a8 By

elevating the subjective wishes of some citizens to receive certain programming over the lack of

objective evidence of whether the Atlanta Stations actually provide such programming, the Order

turns the local service factor on its head. Under the Order's analysis, any county would be able to

satisfy the ..local service" factor by simply including letters from selected citizens and public

officials-with nothing more.

As a statutory matter,the citizen comments themselves focus more on a desire to receive

programming relating to Georgia rather than Franklin County specifically. The Commission

clearly distinguishes programming of local interest, relevant to statutory factor two, and

programming of statewide interest, relevant to statutory factor three.ae In that regard, the

comments seeking access to programming relating to Atlanta and Georgia generally should be

deemed much less "helpful" in considering local nexus under the second factor. To the extent

some citizens express interest in receiving more localprogramming, the Order's twin findings that

(i) the ln-Market Stations do provide some local programmingso and (ii) the Atlanta Stations do

not provide a significant amount of local programming,sl should have led the Bureau to afford /ess

weight, not more, to the value of the citizencomments and survey results'52

In sum, the Order's dispositive reliance on citizen and government official desire to watch

an ..in-state" station makes it all but impossible for stations to successfully oppose such a

a8 Order, fl 10 n.33.
4e STELAR order, ![ 18, n.85.
so See Order, fln26-27.
5r See Order, flnn-24.
52 Finally, the Order wrongly credits the survey responses as evidence_ of "shopping and

labor patterns." 
-The 

unreliable survey, which polled less than 3 percent of all.county residents,

shows that almost half of them shop or receive services "locally''as opposed to in Atlanta.

-16-



modification petition-after all, what citizens would reasonably object to receiving extra stafions

from their home state? The Order's narrowing of the local service factor in this regard contradicts

the statutory text and undermines the importance of local programming tailored to the county at

issue.

B.TheOrderlmproperlyGivesthe.oGreatestPossibleWeight,ototheThird
Factor (Access to In-State Stations)'

The third factor-access to in-state programming-may be afforded different categories of

weight depending on the circumstances. If the station that would be imported is located in the

same state as the county, then the factor weighs in favor of modification'53 If the county shows

that the station provides in-state programming as a general matter, then the factor is afforded

,,greater" weight.sa And, the factor may be given'oeven more" weight if county residents have

li6le (or no) access to such in-state programming without market modification's5

The order errs in finding that this third factor should be given the "greatest possible

weight,, in favor of modification. Such "greatest possible" weight is only appropriate in situations

where county residents have little or no access to such in-state programming' That is not the case

here. The order itself plainly acknowledges that the ln-Market Stations "demonstrate that they

provide some coverage of in-state news and sporting events."56 The Order nevertheless states that

..it is clear from the scores of comments supporting the modification that Franklin county residents

consider this coverage to be inadequate."sT rtwas improper for the Bureau to graft this additional

53 srELAR,1T18.
54 srELAR,118.
ss srELAR,1118.
s6 See Order, fl 26.
s7 See Order,'t[26 (emphasis added')
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layer of ..adequacy" in considering whether the In-Market Stations provide "little (or no) access to

such in-state programmirg."tt

The evidence submitted by the In-Market Stations includes political and election coverage,

weather, traffic, crime, and general interest stories relating to Georgia, and to Franklin County in

particular.se The citizencomments do not contradict the fact that the ln-Market Stations provide

o.some coverage of in-state news and sporting events."60 This finding, on its face, precludes giving

the in-state programming factor the "greatest weight'"

Further, the Order ignores the reality that citizencomplaints about lack of access to certain

Georgia-focused sports programming-including coverage of the Atlanta united Major League

Soccer team, University of Georgia sports, and the Atlanta Falcons-are not supported by the

facts. Except in limited circumstances, Franklin County residents are able to watch Georgia sports

teams on the In-Market Stations. For example, there is no evidence that Atlanta United games are

only available on the Atlanta Stations. Instead, most of the team's games are available on FOX or

a FOX cable channel; broadcast of the games is not dependent on the viewer's residence' With

respect to Georgia Bulldogs football, there should not be a circumstance in which a Georgia

football game is available on the Atlanta Stations but not on the In-Market Stations.6l It is true

58 Order, 125; see a/so U.S. Const. amend' I'
se See Joint Opposition, Exhibits A-D.
60 Order, fln26-27.
61 According to national college football schedules, see https://fbschedules.com/), there

was no Saturday inioto or 20!7 where a Georgia game would have been carried on the Atlanta

Stations but not the ln-Market Stations. Georgia played all of its games on either CBS, the SEC

Network, or on an ESPN channel. Clemson (a South Carolina school) played all of its games on

either ABC or an ESPN channel (and one game on Raycom on a day Georgia played on the SEC

Network). The County complains that the In-Market Stations' news coverage leading up to the

201g National College rootuatt playoff focused more on Clemson than Georgia, but the In-Market

Stations, evidence iicludes a declaration that the Dabo Swinney Show (head coach of Clemson)

actually is highly viewed in northern Georgia counties; further, Clemson, South Carolina, is

approximatety ttre same geographic distan"" fto.n Franklin County as Athens, Georgia'
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that there are some Sundays where the In-Market Stations broadcast a Carolina Panthers game

instead of a Falcons game, but those conflicts occurred on only 4 of 17 Sundays during 20fl.62

Thus, this third factor cannot be entitled to the "greatest possible" weight, as the Order

recognizes that the In-Market Stations provide some in-state programming of interest to Franklin

County residents. Most importantly, regardless how much weight this factor is afforded in an

orphan county context, it is not universally more important than any of the other factors, and it

does not serve as a "trump card" negating the four other factors. Yet, as described below, by

affording this factor the "greatest possible weight" and combining it with the citizen support for

in-state programming, the Bureau allowed this factor to, in fact, "trump" the (lack of) all of the

other objective evidence of localism that did not support modification'

C. The Order Impermissibly Gives Near-Dispositive Weight to In-State
programming and Citizen Comments in Analyzing the Evidence.

The Order declares the case to be "close." But its analysis proves otherwise-and that the

mere possibility of availability of in-state programming from the Atlanta Stations, coupled with

the desire of some Franklin County residents to receive such programming, is sufficient to support

a modification, despite the fact that the greater weight of virtually all of the other objective factors

indicates the lack of any local relationship between the County and the Atlanta Stations.

The overwhelming weight of the evidence regarding the other four factors weighs against

modification, including the lack of historical carriage (first factor), the lack of signal coverage,

localized programming, and geographic proximity (second factor), and the lack of audience ratings

(fifth factor). The fourth factor-avaitability of local programming of In-Market Stations-is

..neutral" under the Commission's decisions, as the availability of such programming has not

62 See Joint Opposition, at22-23
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historically been weighed "against" a modification.63 Nevertheless, the Order ultimately discounts

all this evidence, effectively making access to in-state programming and consumer support for

such programming per se dispositive factors.

This result contradicts the Commission's plain directive that, even in an orphan county

context, where the in-state programming factor is afforded greater weight, that factor is not

..universally more important" than any of the other factors.6a The Order errs in subordinating the

lack of evidence of geographic proximity, local service and local programming, historical catriage,

and viewing patterns in orphan counties-especially given that other orphan counties have

successfully demonstrated such evidence.65 Further, the availability of some local programming

targeted to the County by the In-Market Stations should at least be afforded some counterweight

in the overall weighing of the five factors (even if it is not dispositive of factor four).

The Order therefore errs by reaching a result in which a county need only seek carriage of

an in-state station and then secure a few select self-interested comments from citizens and

government officials expressing a desire to receive those television signals. That result cannot be

squared with the Commission's own requirement that all five factors be considered and weighed

in totality, the fact that the in-state programming factor cannot supersede the other factors, and the

lack of evidence of a sufficient local relationship or nexus between the County and the Atlanta

Stations to warrant a market modification.

63 5"" Order,l27.
64 STELAR order, fl 18.
6s see generolly Harrison county order; west virginia order
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D. The Order Fails to Appropriately Weigh the Lack of Support or Cooperation

of the Atlanta Stations as a Factor Against Modification.

The undue weight the Order gives to in-state programming and citizen comments is even

more problematic given the Order's refusal to assign any weight to the County's failure to

demonstrate that the Atlanta Stations have (i) the right to import their network and syndicated

programming into the County, and (ii) an interest in doing so. The Commission recognizes that:

[n]o statute or Commission rule requires a broadcaster to allow its

iignat to be carried on a local cable system because another party

wishes to view it. lnstead, broadcasters are given a choice whether

to demand carriage under must carry, to negotiate carriage under the

retransmission consent provisions, or not to be carried on a

particular cable sYstem at all.66

The desire of Franklin County and its citizens to receive in-state stations is of little practical value

without evidence of any buy-in from those stations themselves, and it could be altogether pointless

if the stations have no interest in being carried in the County or otherwise lack the authority to

make their fulI signals available. Without the Atlanta Stations' interest or authorization, the Order,

practically speaking, will not serve Congress's goal of promoting access to in-state programming

or otherwise fixing the "plight" of orphan county viewers seeking access to such programming'67

Indeed, the possibility of such an "empty" market modification order is unique to orphan county

petitioners.

The Commission recognized that "station carriage relies in part on business decisions

involving broadcasters and satellite carriers and that without the willing participation of the affected

broadcaster, modifying the market of a particular television station, in itself, would not result in

66 See Wiegand v. Post Newsweek Pacifica Cable, Inc.,Memorandum Opinion and Order,

16 FCC Rcd 16099 (CSB 2001), fl 10.
67 see 47 u.s.c. 538 oX2XB)(III); STELAR order, fln 1,2, 18; Senate commerce

Committee Report, at 11. By contrast, where television stations file petitions, it is reasonable to

assume that they have the u.riho.ity and interest in being carried in the local community'
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consumer access to that station."6s As a result, the Commission "strongly encourage[s] county

government petitioners to enlist the aid and cooperation of the station they wish to bring to their

county.,,6e Failing to do so may result in a dismissal for lack of required evidence. Worse, failing

to do so can amount to an exercise in futility, as the grant of a market modification petition with

no reasonable expectation of carriage in the county wastes the resources of all parties involved and

raises more questions than answers.

Here, the Atlanta Stations have not in any way suggested that they support the County's

market modification request, and there is no evidence that they cooperated with the County in

preparing the Petitions and producing evidence. More importantly, there is no evidence that the

Atlanta Stations have the authority or desire to secure carriage of their full signal-including

network and syndicated programming-in the County, or that they intend to increase coverage of

issues specific to Franklin County.

The Order cites the fact that the County made a good faith effort to reach the Atlanta

Stations and that only one station responded.T0 That station responded by saying it did not have

rights to deliver network programming into Franklin County but would be willing to discuss an

arrangement for delivery of local-only programming'7l And, contrary to what the Order describes'

the Georgia Association of Broadcasters was not specifically "supportive" of a market

modification. Rather, the GAB supported a more narow result-the carriage of local, non-

duplicative programming-which should not require a market modif,rcation'

68 STELAR order, fl 14.
6e STELAR Order, fl 14 ("Moreover, to the extent the involved station opposes cafflage m

the county, a county govemment may not want to go through the time and expense of filing a

petition to expand such station's market to include its county.").
70 See Order, fl 29.
7r seeorder, \14 n.44 (citing letter to which station response is attached)'
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The Order gives no weight to this absence of support from the Atlanta Stations or the

absence of evidence that those Stations courd and would provide carriage of their signals into the

County.72 Instead, the Bureau states that "our rules do not require the participation or support of

the stations, much less commitments with respect to their future programming'"13 But the lack of

a station's participation, support, or knowledge of programming is squarely relevant to the

underlying purposes of a modification proceeding and the principles of localism that a

modification is supposed to foster. Indeed, without at least some evidence that the Atlanta Stations

would permit carriage of their signals, a market modification will not "address the plight" of

orphan county viewers by promoting access to in-state stations in the manner contemplated by

STELAR.

As the Franklin County petitions are based largely on comments from citizens who would

like to gain access to the Atlanta Stations, the actual ability and interest of the Atlanta Stations to

provide such programming is especially relevant to whether access to in-state stations is even

achievable as a practical, legal, or economic matter. If the Atlanta Stations have no authority or

interest in providin g cariage in the county, it matters rittle how much the citizens may want to

view the Stations.Ta while the county has standing to seek a modification as a general matter, it

is unreasonable for the commission to ignore the lack of support of the Atlanta Stations or the

72 order, tf 29. Obtaining affected stations' affi rmative ParticiPatton (or at least tacit

support) is also imPortant in order to avoid Placing those stations in a Potential predicament with

respect to their network and syndication contracts. Although stations can, and do, offer to provide

their local news and public affairs programmlng to out-of-market communities, theY do not control

the rights to network and sYndicated programmmg Even where stations may have the right to

authorize carriage of their entire signal in a modified market, stations still must come to business

terms with the satellite carriers in order for the carriers
73 order,\29.
7a See W'iegand,16 FCC Rcd at 16103, fl 10'
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ability or interest of such Stations to make their signals available in evaluating the County's

request.

The Order states that the "active opposition of a station might be a relevant consideration"

in an orphan county context.Ts But there is little practical difference between "active opposition"

and the complete lack of any support where, as here, a county reaches out to the involved stations'

the stations either do not respond or state that they cannot provide carriage of its signal, and there

is no evidence that the stations cooperated with the county to secure the required evidence' In

either case, granting a modification petition delivers no practical relief to the County'

To avoid repetition of this kind of proceeding, the Commission should reverse the Order's

grant of the Franklin county Petitions and should do so, among other reasons, because the county

failed to provide evidence of the Atlanta Stations' cooperation or participation in a manner that

would promote access to in-state station local programming of interest to Franklin County'76

E.TheorderErrsinWaivingCertainEvidentiaryRequirements.

The order also improperly excused the county's failure to meet the evidentiary

requirements necessary to demons ttate a market nexus between the Atlanta Stations and the

County that bear upon the application of the statutory factors. It did so despite the fact that the

Commission in the STELAR Order specifically reaffirmed and imposed upon market

modifications filed by counties in an orphan county context its longstanding required evidentiary

standards.TT Given that the STELAR order specifically addresses orphan counties and the in-state

75 order,\29.
7u See,e.g., STELAR Order, fl 46 (concluding that satellite carrier technical and economic

feasibility is a threshold issue when a county government seeks a market modification)'

77 sTEt AR Order, flfl 20, 22;41C.F.R' $ 76'59(c)'
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programming factor, the fact that the commission did not even contemplate changes to the

evidentiary standard reflects the importance of complying with those standards'

V. CONCLUSION

The Bureau's self-fulfilling order would create a precedent under which virtually any

orphan county that wants a market modified to include an in-state station will see its petition

granted so long as the county has simply garnered the "support" of a very limited number of its

citizens and a handful of its public officials. This result is improper under STELAR, the

commission,s STELAR Order, and commission policy and precedent' For these reasons and

those stated above, this Application for Review should be granted and the Media Bureau's order

should be reversed.

Respectfully submitted,
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MEMORANDUM OPINION AND ORDER

Adopted: septemb er L7,2OLB Released: september L7 
', 

201-8

By the Senior Deputy Chief, Media Bureau' Policy Division

I. INTRODUCTION

t. Franklin county, Georgia (Petitioner or the county)' with the support of

its residents, trasiiled f;i; *ur["i modification petitions to make four Georgia

television stations (collectivetv, tnl-siations or tire Atlanta Stations) available to

satellite subscribers in the county. For historical and geo-graphic reasons'

residents in the County generally t"."i"" only South Cirolina and North Carolina

television stations, limiting their u""L* to Georgra-specific ngw:, .sports, 
weather'

and politics. wiii, ttris-ttt""*orura"* opi"ion arid oider (order)' the Media

grt"u" grants aII four Petitions in full'

2.Petitionerfiledtheabove.captioned.Petitionsseekingtomodifythelocal
satellite car.iage i"f"rritio" markeis of tn" Stations to include Franklin County'

currently ursigrrlilo irr" creenviiie-spurtu"uurg-Asheville-Anderson Designated



Federal Communications Commission DA L8-954

MarketArea(DMA).1TheStations,allofwhicharelocatedintheAtlanta,Georgia
DMA, are: WSB-1y (ABC) (Faciliry ip No. 23960), Atlanta, Georgia' WAGA (FOX)

(FaciliW ID No. 70oit9), Atianta, ce&gia WXIA-(NBC) (Facilitv ID No' slL63)'

Artanra, Georgia, i"a WCCL (CBSiini"iiity ID No-. 72L2O), Atlanta, Georgia'2 Prior

to filing the petitions, Franklin reacired oul to both DBS carriers.3 In response to

Franklin, DISH Netwbrk LLC (DISii and DIRECTV' LLC (DIRECTV) filed

certifications regi;ei"g th" tecrrnicaLand economic feasibility of the proposed

modifications.a DiRECt\i states ttrai its spot beams cover all current zip codes in

Franklin County and DISH states that it is unaware of any fac!9r9'. at this time' that

would render 
"urr-iug" 

oittt" stations technically infeasible's Neither carrier

opposed the petition"s. AJoint oppt-t{i""-wlLs fi19a against all four Petitions by

Iocar network aniiiates in"North i'na souttr carolina (ioilectively, the opposing

Stations).6 Each ietition has been reviewed on its individual merits' However'

because the petitiorr, *"r" filed simultineously and are effectively identical' and

because the Station, u." identically tii"ut"a *ith ."tpect to the feasibility of their

carriage into the county, we have Lonsolidated our d}cisions into this single order

for the sake of administrative efficiency'

II. BACKGROUND

3. Section 33g of the Communications Act authorizes satellite carriage of

local broadcast stations into their i;;;i markets, which is called "Iocal-into-local"

rsee Franklin CountY, Georgia Petition for SPeci aI Relief for Modification of the Television

Market of Station WSB-TV (ABC)' (Channel2) Atlanta, Georgia with ResPect to DISH

Network and DIKECTV, MB Docket 1B-158 (filed Apr1l27,2OLB ) (WSB-TV Petition);

Franklin CountY, Georgia Petition for Special Relief for Modification of the Television

Market of Station WAGA (FOX), (Chan nel 5), Atlanta, Georgia with Respect to DISH

Network and DIHECTV, MB Docket L8- 159 (filed APriI 2 7,2018) (WAGA Petition); Franklin

County, Georg ia Petition for SPeci al Relief for Modification of the Televisio n Market of

StationWXIA (NBC), (Channel L1-), Atlanta, Georgia with resPect to DISH Netwo rk and

DIRECTV, MB Docket L8-160 (filed APriI 27, 201.8) (WXIA Petition); Franklin CountY,

Georgia Petition for SPeci al Relief for Modification of the Televisio n Market of Station

WGCL ( CBS), (Channel46)' Atlanta, Georgia with ResPect to DISH Network and DIRECTV'

MB Docket 18-L6L (filed APril 27,20L8) (WGCL P etition) (collectively, thle Petitions). The

Media Bureau Placed the Petitions on public notice and sought comment. Special Relief

and Show Cause Petitions, Public Notice,
Notice).
2 Petitions at 1", 5.

3 Id. at Exhibits A and B.

Report No. 0468 (MB MaY 1'8, 2018) (Public

ald.atExhibitA(D/sHNetworkL.L.C.STELARFeasibilityCertification,Market
Modification Pre-Filing Coordination Letter for \olXtin iounty' Georgia (dated Sept' 2'

2016) (DISH certiiiaiion)); Petitior* ut r*hibit B (Letter frorn-DIRECTV to Beth Thomas'

Franklin County r"r"""g;/ (dated Aog. 2, 2 0 1 6) (DIRECTV C ertification))'

s Id.
o Joint opposition to Petitions for Special Relief, MB Dockets 1'8-1'58, 18-159, 1'8.1'60, 18-

161 (fitedJune 7, iOiAfiiiit Oppo_siiion). The opposing St-ations qlelvwfr Hearst

Television Inc., Iicens"6 6f NgC'ufnfiit" WVFF(1y); Greinville, South Carolina OMYFF);

Meredith Corporation, Iicensee of pOilfnliate'WHNS(W), Greenville' South Carolina

(WHNS); Nexstar Broadcasting, In-c., Ii";;; of CBS affiIiate WSPA-TV' Spartanburg'

south carolina (wsPA); and wLoS t-icensee LLC, licensee of ABC affiliate wlos(w)'
Ashville, North Carolina (WLOS).
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service.T A satellite carrier provides "local-into-1ocal" service when it retransmits a

Iocal television rig"ul bu"k inio ttte local market of that television station for

;;;Aii"" by substribers.s Generally, a lgleyilion station's "Iocal market" is

defined by the Designated Market,A,t"u (DMA) inwhich it is located' as determined

by the Nielsen c;;i;t (Nielsell)'g DMAs describe each television market in

terms of a group 
"i'"""hties 

and are defined by Nielsen based on measured

viewing patterns.lo

4. The STELA Reauthorization Act of 2oL4 (STELAR) added satellite

television carriage tolt u Co*mission's market modification authority' which

previously appfiJJ o"fy to cable television carriage'11 Market modification' which

i;g il; e*iitLa in the cable context, provides a.heans for the Commission to

modify the local television rrrutt "ioiu-"o**".cial 
television broadcast station and

thereby avoid .igididh"rence to DMAs. Specifically, to be.tter reflect market

realities, STELAi{ p"r*itt the Commission to add' communities to, or delete

communities from,-i ,tutiorr', Iocal television market for purposelgf satellite

carriage, following a written ."qrr"J in tfe Commission-'s 2015 STELAR Market

Modification nefirt and orde., it e commission adopted satellite.television market

modification rutes ttrit pro.ride a p;"";;a for broadcisters, satellite carriers' and

county gorru..*Lnir io i"q"est changes to the boundaries of a particular

commercial broadcast television statlon's local television market to include a new

community located in a neighboring local mark"!'" Th" rules enable a broadcast

television station to be carried by a"satellite carrier in such a new community if the

station is shown to have a local ielationship to that community'

7 47 rJ.S.C. S 338(a)(1).
8 47 CFR S 76.66(aX6). Pursuant to Section 338, satellite carriers are not required to carry

local broadcast televiiion statiort, t o*L'"t, if a satellite carrier chooses to carry a local

station in a parLicular DMA in reliance on the local statutory copyright license, it generally

must carry any quatified local station i" it " 
tu*e DMA thaf makes a timely election for

retransmission consent or mandutoty cit iuge. -S-e.17-U.S.C' 
S t22' Satellite carriers

have a statutory copyright license ""a". 
it Jl'999 Satellite Home Viewer Improvement Act

(SHVIA) for carriage of stations toany-sur-scriugl Ytlrit a station's local market (satellite

Home Viewers tmprovement Act of rdgg iSHVIA), Pub.-!. No' 106-1L3' l'13 Stat' 150L

(1999)). See atso+iu.s.c. S s3e(axili+7cnit'76.66(bXt)' This is commonlv referred to

as the "carry one, carry all" requirement'

sSee1,7U.S.C.S122(i)(2);47CFRS76.66(e)(defining-atelevisionbroadcaststation's
Iocal market ror purfiJrl]of ,ut"I[t; ;;;;;;" "t 

tr," otua it, which the station is located)'

ro The Nielsen Company delineates television markets by assigning.each U's' county

(except for certain Jo,r"ti"t in Alaskai to u -u.r."t based on which home-market stations

receive a preponderance of total viewing ho.rtt in-the 9.9unty. For purposes of this

calculation, Nielsen irr"trrd", both ovei-ihe-air and multichannel video programming

distributor (MVPD) viewing.

11 The STELA Reauthorization Act of 201'4, S 102, Pub L' No' l' 13-2OO' 128 Stat' 2059'

2060-O2 (2014) (STELAR) (adding +z u.s.b' S 338(I)). -STELA" refers to the Satellite

Television Extension and'Localisi, a,ct of 20L0, Pub. L. No' 1L1'L75'

12 Amendment to the Commrssion's Rules Concerning Market Modification; Implementation

of Section 102 of the STELA Reauthoization Act ol\Ola; MB Docket No' 15-71' Report

and order, 30 FCC Rcd 10406 (2015i 6irui uirket Modification Report and order\

(revising 47 CFR S 76.59). A communny i. atf,red as a county for purposes of the satellite

market inodification rules. 47 CFR S 76'5(ggx2)'

3
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5. By extending the market modification process to satellite television,

Congress sought to address the so-called "orphan count5l" problem' An orphan

county is a county til;;t ; iesult of the structure of the local television markets'

is served exclusively, or almost exclusively, by television stations coming from a

neighboring state.li'Sut"llit" television subsCribers residing in an orphan county

oitJ" i." tt6t 
"b1" 

to access their home state's news, politics, sp-orts' emergency

information, and other television piog.u**ing' Providing the Commission with a

means to addresr ttrir pioblem by alt6ring the structure of, and therefore the

stations located wiifrin, a local market wals a primary factor in Congress' decision

to extend market modification authority to the satellite context.l4

6.Section338(l)oftheAct,addedbytheSTELAR,createsasatellite
market modification regime very similar to ihat already in place for cable

television, while iOai"g"provisions to address the unique nature of satellite

television service, pirticllarly issues of technical and economic feasibility that are

,p""in" to saterliie-op"iationl.rs The STELAR carues out an exception to carriage

obligationslG resulting from a market modification that would be technically or

u"oio*i"ally infeaiib"le for a satellite carrier to implement. The statute provides

that a market modification "shall not create additional carriage obligations for a

satellite carrier if it is not technically and economically feasible for such carrier to

accomplish such carriage by means 
"or itt satellites in operation a-t the time of the

determination."rT in en"acting this provision, Congress recognized that the unique

nature of satellite television service may make a particular market modification

difficult for a satellite carrier to effectuite using its satellites in operation at the

time of the determination and thus exempted thL carrier from the resulting

t3 sTEI-lqR Market Modification Report and order,30 FCC Rcd at 10408, para 3

la see generally Report from the 99ryte committee on commerce, science' and

Transportation acc[mlu"vi"g S.27gg, LL3th Cong., S. Rep. No' 1L3-322 (2074) (Senate

C ommerce C ommitte e RePort).

15 see47 U.S.C. SS 338(l), 534(hx1xc) (providing factors the commission must take into

account when 
"o.rfuii.rg 

satelliie *uttirt modification requests). Tf'g Commission may

determine that particular"communities ire part of more than one television market' 47

U.S.C. S 338(I)(2)tAi. Wfren the Commission modifies a station's market to add a

community for purposes of carriug" .ig'htt, the station is considered local and is covered by

the local statutory'copy.igt t licenie aid may assgrt mandatory carriage (or pursue

retransmission consliti #itf, the applicableiatellite carrier in the local market'

Conversely, if the C-ommission mod-ihes a station's market to delete a community' the

station is consider"d "dirturt" and Ioses its right to asser[ mandatory carriage (or

retransmisrior, "o.t""ii 
o" the applicable satellite carrier in the local market'

16 see supranote B (describing the "carry one, carry all" satellite carriage requirement)'

t7 47 rJ.S.C. S 338(IX3XA).
4
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carriage obligation under those circumstances.ls This exception applies only in the

satellite context.le

7. In the iTEI-A,R Market Modification Repoft and order, the commission

concluded that the satellite carrier trai ttre burden to demonstrate that the

;;r.*g; resulting f;;; a market modification is infeasible'2o The Commission

requires differen[ demonstrations of infeasibility depending on whether the claim

of infeasibility is bised on insufficient spot beam coverage or some other basis'2l

Satellite carriers use spot beams to offer local broadcast stations to targeted

geographic areas.22 Witfr respect to claims of "spot beam coverage infeasibility"'

the Commission concluded that "it is per se not [echnically and economically

feasible for a satellite carrier to provide a station to a new community that is' or to

the extent to which ii is, outside the relevant spot beam on which that station is

;;;;"11t carried."23 With respect to other possille bases for a carrier to assert

that carriugu *orrtd be technically or economically infeasible' such as costs

associated with changes to customer satellite dishes to accommodate reception

rs Senate Commerce Co
operational differences
for a satellite carrier to

mmittee Report at L L (recognizing "that there are technical and

tfrat may make a particutarieleviJion market modification difficult
effectuate.").

ls In the cable context, if review of the factors and other evidence demonstrates that a

community is part oia station's market, the modificgtionis glantgg*ilryY! reference to

issues of technical ind economic feasibility. As explained in the STELAR Market

Modification Repoi a,nd Order, Congress iecogniz-ed "the inherent difference between

cable and satellite tetevision servicei UV uaoptil"g certain "Pryyr1i9ns specific to satellite"'

including 47 U.S.C. tSSgtfltSlta)'s feasiUitity exieption. 30 FCC Rcd at 10408' n'6'

20 STEI-AR Market Modification Report, and Order,30 FCC Rcd at 10435, para' 38

(observing that, as a piacticat matt'er, only the satellite. carriers have the specific

informatior, .r"""rrJr{ to d;i;t*ine ii the carriage contemplated-in.a *3+9t modification

would not be t"cfrni"ifiy urrO 
""ot 

omically feasible by means of their satellites in

operation).
21 Id. at L0435-6, 10438, paras. 39,42'
22 Id. at10430, n.t62 (quoting DIRECTV to explain that "ls]pot-beam technology divides up

a portion of the bandwidth 
".r"uilubl" 

to a iatetiite into beami that cover limited geographic

areas,, and that "tAloing so allows particutar sets of frequencies to be reused many times'

This spectral efflciency unlockea tne-poierrtiul fo. satellite carriers to offer local broadcast

signals in the rut" igg'or, and it enables satellite carriers to offer local service today"') This

is in contrast to 
" 

"CONUali b"u-, *tti"t, p.o"ides coverage to the entire continental

United States and g-enerally carries signafs that are available and accessed by subscribers

throughout that entire area).

23 Id. at ,l.o42g-3}, para. 30. This is because the only available options to-implem"l!It"
market modification would be: (1,) to p"iifr" signal on the satelfte provider's CONUS beam

(using spectrum that could otherwisJe aeptolea for signals availahle to subscribers

throughout the eniire continental U.S.); (2)io ieorient existing spot beams (which are

already oriented d;"st efficiently r"*" tire largest number of subscribers); or (3) to carry

the same signal or, 
"r, 

additional spof bea- (usin"g twice as much overall spectrum for the

channel at issue u. iot otfr"r channels, which aretarried on a single spot beam whenever

possible). fne Commission found eacir of these options infeasible. Id. at'l'O43L-32' para'

32. The commission allows satellite carriers to demonstrate spot be_am coverage

infeasibility by providing a detaileo ana specialized certification, under penalty of perjury'

ld. at 10435-36, Para. 39.
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from different orbital locations, the commission determined that it will review

infeasibility claims on a case-by-case basis'24

g. Once the threshold issue of technical and economic feasibility is resolved,

Section 338(I) provides that the commission must afford particular attention to the

value of localism in ruling on requests for market modification by taking into

account the following five factors:

(i.) whether the station, or other stations located in the same area-(a) have

been tristorrcally carried on the cable system or systems within such

"o**rrrity, 
ur.i (b) have been historicilly carried on the satellite carrier

or carriers serving such community;
(2) whether the television station provides coverage or other local service to

such communitY;
(3) wheth..;Aifi/ing the local market of the television station would

promote consumeis' access to television broadcast station signals that
originate in their State of residence;

(+) wh6ther any other television station that is eligible_ to be carried by a

satellite "ut 
i", in such community in fulfillment of the requirements of

this section provides news coverage of issues of concern to such

"o**rrrrity 
o. provides carriage oi coverage of sporting and other events

of interest to the community; and
(5) evidence of viewing patterns in households that subscribe and do not

subscribe to the services offered by multichannel video programming

distributors within the areas served by such multichannel video

programming distributors in such community'2s

The five statutory factors are not intended to be exclusive. Each factor is valuable

in assessing whether a particular community should be included in or excluded

from a station's local mirket. The importan-ce of particular factors will vary

aepenaing on the circumstances of each case. The commission may also consider

other relevant information.26

9. Significantly, in the STELAR, Congre,ss added the new statutory factor

three quoted above, requiring consideratiori of access to television stations that
are located in the same state as the community considered for modification'27 This

Federal Communications Commission DA L8-954

2a Id. at 10438, para 42. To demonstrate such infeasibility, the Commission requires

carriers to provide detaile d technical and/or economic information to substantiate its claim

of infeasibility. Id.,' see also id. at 10434-35, para. 36 (requiring satellite carriers to

demonstrate infeasibilitY for reasons other than insufficient spot beam coverage "through

the submission of evidence specific
that carriage is infeasible").
25 47 rJ.S.C. S 338(IX2XBXi)-(v).

ally demonstrating the technical or economic reason

26 Section 338(hXlXCXii) of the Act directs the commission to "afford particular attention

to the value of tocaiism by taking into account such factors as" those described above

(emphasis added). aZ U.!.C. S SlAthlCfJ(CXii). The Commission must also consider other

relevant informatior, ho*"r"i, when ,"""tsury to deygl^op a re1rlt that wiII "better

effectuate the purposeJ' of the law. See 4l u.s.c. S 338(IX1); Definitio-n of Markets for
purposes of the Cable Television Aroaiiast Signal Qa.nage ry1""..c? ^Docket 

No' 95-178'

Order on ReconsiOeration and Secona nepo*"and Order,-l'4 FCC Rcd 8366' B3B9' para' 53

tigggl (Crile Market Modification Second Report and Order).

27 See 47 U.S.C. SS 338(IX2)(BXiii), s34(hxlXCXiiXII).
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new factor and the legislative history reflect congress's intent to promote

consumer u.."rr-ioiriitutu u.O ottt6iielevant television programming' Indeed'

itr" i"girrative history expre_sses Congress's concern that "many consumers'

p*t1"iif".Iy those who reside in DMAs that cross State lines or cover vast

geographic distanc"rJ' *uy "lack u"."tt to local television programming that is

relevant to their 
"""rVOuV 

iirr"." and indicates Congress's i1te,n! that the

Commission "consider the plight of these corrsu*eis when ju-dging the merits of a

[market modification] petition ..., even if granbing such modification would pose an

economic challenje tb'various local televiiion broadcast stations' " 28

10.In the sTELA R Market Modification Report and order, the commission

determined that a satellite market modification petition must include specific

evidence describini the station's relationship to-the community at issue' This

standard,izea evidei." upptoach was based on the existing appr-oach for cable

market modifications.2s Accordingiy, ttt" rules require that the following evidence

be submitted:
(1) A map or maps illustrating the relevant community locations and

geographic features, stati"on transmitter sites, cable system headend or

satellit6 carrier local receive facility locations, terrain features that
would affect station ."""ptiorr, mileage between the community and the

television station transmitter site, transportation routes and any other

evidencecontributingtothescopeofthemarket;
(2) Noise-limited service contour mips delineating t-he station's technical

service area and showing the locition of the cable system headends or

satellite carrier local .""""irr" facilities and communities in relation to the

service oreds;
(3) Availabte data on shopping and lab-or patterns in the local market;

(4) Television station prog.uriming information derived from station logs or

the local edition of the television guide;
(5) Cabte $16;;; iatellite carrier Jhannel line-up cards o.r other exhibits

estab[shing historic carriage, such as television guide listings;
(6) published Judience data foi trre relevant station ihowing its average all

Aay auaience (i.e., the reported audience averaged oye^r Sunday-

Saturdiy, 7 a.m.-l_ a.m., o. u, equivalent time per!g{) for both

multichinnel video programming distriUutor (MVPD) a1d non-MVPD

households or othef spScific audlence information, such as station

ua""riiri"g ina sates data or viewer contribution records; and

(7) If applicable, a statement that the station is licensed to a community

within the same state as the relevant community.3o

petitions for special relief to modify satellite television markets that do not include

the above evioence may be dismissed without prejudice and may be re-filed at a

later date with;h;"ppi.priate filing fee.31 fhe nureau may wa^ive the requirement

to submit certain evidence for good"cause shown, particularly if it is in a position to

Federal Communications Commission DA 18-954

2s Senate Commerce Committee Report at Ll-'

2s see ITEIAR Market Modification Repoft and order,3o FCC Rcd at L0421'-22' para' 20'

30 47 CFR S 76.59(bx1)-(7)
3t STEITLR Market Modification Report and Order,30 FCC Rcd at LO424, para' 22'

7



Federal Communications Commission DA L8-954

32 Tobacco Valley Communications,3l FCC Rcd 8972' 8976 n.22 (MB 2016); 47 CFR S 1'3

resolve the petition without such evidence.32 Parties may submit whatever

uaaiiio"ut evidente they deem appropriate and relevant.3s

1.1.In the instant proceeding, the county filed four Petitions seeking

modification of the local television'*uit "tt 
of Atlanta Stations WSB-TV' WXIA'

WAGA,andWGCLtoincludeFrank]inCounty,.G9-9.gi1.D}'.,}gthepre.filing
coordination process, the satellite carrGtt "iit, 

filed Feasibiufu Certifications' The

DISH Certification states that its current satellites and spot beam configurations

render carriage tu"tt"i*ffy feasible, but asserts that carriage may become

economicatty infeasifte due to additional costs associated with retransmission

consent fees.3a The DIRE CW Ceiiniation says that HD and SD service to all zip

codes in the Co""tV ir *ti"t Uy feasitrte.'s The Commission received supportive

comments from ffifti",S U"ii"A States Senators, Johnny Isakson and David

Perdue, Congressman Doug Cotlins of Georgia's Ninth District' representing

Franklin, as weII as J. Thomas Bridges, Chairman of the Franklin County Board of

Commissioners, and the Georgia Aisociation of Broadcasters'30 We also received

numerous resident comments-in support of the_Petitions.37 A single Joint

tlpp"ritlr" *ur fii"a in all four doctets fy the Opposing Stations'3e

l.2.TheCommissionmustmaketwodeterminationswithrespecttoeachof
the Petitions: (l-) whether the carriag" of a station resulting flom a proposed

market modificatio"it t".t nically urid 
""oromically 

feasible fo1 e19h of the

satellite "urri"rr,-itd1r) 
ii;", wirether the petition demonstrates that a

modification to the station's television mark-et is warranted, based on the five

33 /d. We note that although not required by section 76.59(b), detailed information about

programming is "*t."*Ji 
i*p-ortairt in itte orpt an county context' Because geographic

proximity tests have i"r, iig.rificance in orpfran county cases than in other market

modificatio, "ur"r,-pro-g.u;;irrg 
information has incieased importance in consideration of

factor two, and it is'Lss6ntial in [eterm]ni"g ho;-"ch weight !9 qive to factor three' We

therefore strongly encourage utA 
""pe"ifdtitio""ts 

seeking additiorr of an orphan county'

whether they are lroaacasiers or the 
"r"-"ii"t 

themselves' [o provide information about

specific programming, sports,-events, and news stories relevant to the community at issue

that have been broadcast by the statioi(s) ii iti"", and, if relevant, also demonstrate that

such programming*ir l]oi,.ig"rurrv rroiocast by any station currently serving the county'

34 DISH Certification at 1-2.

3s DIRECTV Certification at2-5 ("Form of certiflcation Regarding spot Beam coverage" for

WSB-TV, WXIA, WAGA and WGCL)'

36 See Letter from Senators Johnny Isakson and David Perdue and Congressman Doug

CoIIins to Ajit pai, crriirmarr", r'cc-(t til-*, iotl) (Pelitions at Exhibit K); Letter from

Congressman Doug Collins-to .{iit pai'crriirman,'rCC-flune 7 ,zoLB) (FCC's Electronic

Comment Filing S,st"m ('ECF|') i" f.Ag Do"tets f A-f Sb, 1B-159, 18-1'60 and 18-161)

(htrps://www.r"".g#1"";fJd r-Ltt".].o* l. rrr^o*as Bridges, Chairman of the Franklin

County Board or commisriorr"., to njiiiai, Chairman, ltt (June L2' 2OL7) (Petitions al

Exhibit K); Letter fromJ. Thomas B.i;g;CilitIr^"" "f 
the Franklin County Board of

Commissioners to Ajit Pai, Chairman, F"CC O"* tA. 2018) (FCC's ECF?-in MB Dockets 18-

158, 1B-159, 18-160 ana ia-tOt); anallit"i f.o* dob Houghto-n, P1gsi$ent' Georgia

Association of Broadcasters to Ajit pui,tfr"i.man, FCC (November 27 ' 20L7) (Petitions at

Exhibit K).

37 petitionsat Exhibits L and FCC,s ECFS in MB Dockets LB-r-58, 1B-159, 1B-160 and LB-1'61''

38 See Joint OPPosition.
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statutoryfactorsandanyotherrelevantinformation.3g
III. DISCUSSION

l.3.Forthereasonssetforthbelow,wefindthatitisfeasibleforbothDISH
and DIRECW to 

"u.w 
wsg-w, wxn.wAGA and wGCL throughout the county'

We furthe. 
"orr"trd" 

[n"t the evide"c" *eigtts infavor of expanding the markets

for each of the Stations to include-ifr" Co"ity. We therefore modify the markets of

ihe Stations to include Franklin County, Georgia'

l.4.As an initial matter, we waive certain of the evidentiary requirements of

Section 76.59(b);;;;;;a io the County's reque.st'41 Specificallv'-we grant

petitioner', ."q,r"rt to waive ttt" t"q"itlin"ttt.tb file MVPD channel line-up cards

and published u"til""" data.a2 The Commission has encouraged county

petitione6 to ,""t ioop"tutio" from ,tutiort they are seeking to bring to their

county,43 and the ,".o.d indicates ittut ftut klin County- made a good faith effort to

do so.aa We find good cause to waive the requirement for these submissions

because petitionJr *ia" an efforf to work with stations to collect them' and

because we frarre impte evidence to render our decision without them' However'

to minimize the ;fi;; of a dismi;;"I d"" to insufficient evidence' we strongly

encourage future FlliUor"rt to ctoiety coordjnate with the stations at issue in

oia"t tolrovide a full and complete record'4s

A. Technical and Economic Feasibility

15.We find that it is technically and economically feasibte for both DISH and

DIRECTV to provide each of the Stations to the entirety of 
-the 

county' In their

Feasibility Certifications, both tui"itit" providers indicate that there is no "spot

3s 47 U.S.C. S 338(I); see also 47 CFR S 76.59'

40 47 CFR S 76.59(b).
at Petitions at l-0; see also Supra note 32 and accompanying text'

+zId.;47cFRSS76.59(bx5)and(6).Asdiscussedabove'thisevidencewasnotnecessary
in order to render 

" 
O"tilioi, on the pltitions. The Counw asks for a waiver of cable system

channel line-up .u.a, u"o ott 
". 

e*rrfuits"LJiHirrri"g hist"oric carriage and specifically

states with regarA-to sut"ffite carriage-ifrut ;ittft"reiras- not been historic carriage of the

Station[s] in the County by satellite "it l".t, 
u.ra tn"."fore no evidence is being submitted

for this element with respect to satelliti-.; ietitions at L0' Regarding published audience

data for the Stations for bottr cable u"A "o"*ble 
households or other specific audience

indicia, such as station advertising ana sates data or viewer contribution records' the

County states th.f';gi";ttre tacfof tristoricat carriage of the stationls] in the County'

Nielsen ratinglsl orLltli iudience d;;-;;fu4 not bihelpful in evaluating [these]

Petitionlsl ." Id.
43 STE;/LR Market Modification Report and order,30 FCC Rcd at 1'o4LB' para' L4'

a4 The licensee of opposing Station WHNS(TV) also holds the license of Atlanta Station

yGCL and states that it is not u*"."'oi irry "o*-,nication 
from Franklin County "to

request its position-or i"i""tions witfr-r-espbct to the Petitions"' Id ' at B' Franklin'

however, pro.riaesL.rid;;;; of emails ;;;i i" all four Stations' including WGCL' and notes

that only one (WX!A) reiponAeO l"tte.Tioto nutn Thomas, Franklin County Manager to

Ajit Pai,"Chairman, FCC 0u19 18-.2-q1B)

(https://ecfsapi.fcc.gov/fil e[opts2l^tl-gzzztttletter-Response%20to%20opposition%20Re
y"id[o"r"ftationy"iOoFloZ OAtlunta%20Stations-06. 1 B. 1 B'pdg'

45STEI-A'RMarketModificationReportandorder,30FCCRcdl.0406atl04l'B,para.1.4.
I
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beam infeasibility," and that relevant spot beaT(s) cover all of the county'

DIRECW states that delivery of tft" tiU-"ul to all of the current zip codes in

Franklin County i" foitt SD ind HO iti"usible.a6 DISH states that, at this time' it

isunawareofanyfactorsthatwouldmakecarriageoftheStationstechnically
infeasible; however, it asserts ttrai-ii lir"r"*", the right to amend this Feasibility

Certification at any time due to, u*o"g-other things,L satellite equipment failure

or a different satellite being nto,rgli ilto service f6r the area that includes the

County which has different cover.g; ;ip"lihtie: than the satellite(s) currently

being used."47 DISH has not u*uriJ"a its certification' However' DISH contends

that if any of the Stations elects retransmission consent and it is unable to reach

an agreement with i g1"* station,ltten it would not be possible to provide that

Station's signal i"io tt" County. O1SH then asserts that' in such circumstances' it
,,may be either technically o. 

""orioiriiuriv 
i"r"asible, or both' for DISH to Iaunch a

customer offering wlih onty the remaining stations that did grant retransmission

consent."+e We 
"iu.irv 

tttut the results of private retransmission consent

negotiatior* pfu, ro puit in the C"**itti"n's technical and economic feasibility

analysis urrd u."'rot I piop"t nutit loiinfeasibility' Therefore' we disregard

DISH's arguments on this issue'ae

L6.The opposing Stations challenge the-Feasibility ce{ifi9alions submitted

by DIRECry urd-ot-s-riuecaut" trr"v it""';ne11ly two years old"'so-As a result' the

opposing Stations argue that, pufiL"rurry with regard to DISH which reserved the

right to amend i;;;tp""se, thL P;tiii;t thould bL denied or' alternatively' should

be required to f" r"pifl*"nt"a *iift "u* 
certifications from both DISH and

DIRECTV.s, The Opi6.i"g Stationstite no authority for their argument' and we

Federal Comm

find it unavailing.

B. OrPhan CountY Status

52 See

unications

D

LT.Franklinisan"Orphancounty"withinsufficientaccesstoin-state
programming. .;he Countyis atsig;"ci to the Greenville-Spartanburg-Asheville-

Anderson DMA, *tri"tt inciudes foi,t C"otgia c-ounties, L4 counties in North

Carolina, and L0 South Carolina "orttti"t.i2 
The Petitioner asserts that Franklin

County residents who subscribe to saiellite television sewice have been deprived

of the ability to receive preferred in-state Georgia terevision broadcast stations and

instead are relegii"a to to"a rroaacasiiontenT oriented to North and South

Carolina.ss The Petitioner argues itriiresiOents of the County are currently

underserved by the broadcast stations in the current DMA because they are

46 DIRECW Certification at l'-5'

47 DISH Certification at L.

48 Id.
ae we note that a satellite carrier may not carry a station with which it has not reached

retransmission consent, unless that staiioo ttuJ expressly elected mandatory carriage'

so Joint opposition at 1L. (noting that the DISH Certification was filed sept' 2' 2016 aIJd

tie-iian'crv Cefiification was filed Aug' 2' 20'l'6)'

sl Id. at L1-12. We note that parties are responsible for the continuing accuracy and

completeness of uUl"iot "uiion 
and fi;"r*ilt authority furnished to the Commission' See

47 CFR S 76.6(aX6).

53 Petitions at 1, 5
L0
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deprived of in-state news, politics, sports, -and 
weather'sa This claim is supported

&;ffi"nts from County residentJ and their representatives'ss

l8.With the STELAR's revisions to the market modification process, and its

addition of a sateilite market modification process, Congress expresslyintended to

address orphan ."""tV tit"itiot. like that bf nranklin County's. Indeed' the

legislative history observes that "many consumers, particularly those who reside in

DMAs that cross State lines or cover vast geographic distances," may "Iack- access

to local televisiorip;&;il*ing that is relevant to their everyday lives" and

instructs us to ,,consider the plight of these consumers whenjudging the merits of

a [market modification] petition ..., even if grantilg such modification would pose

an economic challenge-tb various local television bloadcast stations'" s7 As we

observed in the ITEIAR Market t"toaifi"otion Report and order, "each petition for

market modification will turn on the unique facts of the case"' and there is no

;lE;, rrrirr"rrat *.V to *"ight_the statutbry factors.ss In order to best effectuate

the goals of the SiilAn, w"e place a strong emphasis on Congress' concern about

orphan county ritritio"t in anatyzing t-he iactois in this case' We therefore will
g-#;;frtintial *"ight to the lolal a-nd in-state programmilg a petitioner proposes

to bring to the o.ptri" counties, as well as to government official and consumer

comment, ,rrppoiUng u piopot"d market mod-ification.se In this case, grant of the

market modificatio" i"q""t'i would bring mug! desired in-state programming to

Franklin County and the request is supplrted by many comments from government

officials and local residents.

C. Market Modification Analysis60

Lg.Historic carriage. The first factor we must consider is "whether the

station, or otheritations"located in the same area, have been historically carried

on the cable system or systems within such community; or have.been historically

carried on the satellite carrier or carriers serving such community."61 Petitioner

offers no evidence with respect to historic MVPD caffiage othel than to concede

that there has been no historic satellite carriage,62 but argues that "a lack of

historical 
"u.riugL...rtro"n 

f"otl weigh againsl" the Petitions.63 The Opposing

stations asserr tiii itrir facior shoull welgh against the requested- market

modification because the Atlanta stations have not been historically carried in the

sa Id. at L L.

55 See supra notes 36 and 37 and accompanying text'

so The ,,core purpose of this [market modification] provision of the STELAR [is] to promote

consumer access to in-state Lnd other relevant programming."- STEr'AR Market

Modification Report-ind Order,3g FCC Rcd at iO4-tS, para. L2. See also supra para' 5'

s7 Senate Commerce Committee Report at Ll-'

sB STEIA.RMarket Modification Report and Order,3o FCC Rcd at t042L, para' 18'

se fd. at LO4L7, n.61.
60 Because the petitions are substantively identicql, _the_ 

Stations are identically situated . .

with respect to carriage into Franklin Cd""ty, and the Joint Opposition does not distinguish

among the Stations in-its arguments, *" cortiaer them collectively in our analysis below'

61 47 U.S.C. S 338(IX2XBXi).
62 Petitions at L L.

63 /d. at B.

TL
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county and the North and South carolina in-market local affiliates have been

carried on the cable and satellite svsi"*s in Franklin County for pany years'64 The

carriage of the Opposing Stations is not relevant to our analysis' but given the

undisputed stateilent ttiat the Atlanta Stations have no history of carriage in

Franklin County, we 
"gt"" 

that thii factor should weigh against the proposed

market modification.

Zo.Local Sentice. Second, we consider "whether the television station

provides aor"rugl'or other locai service to the community"'os Such "local service"

can include, for example, the presence of a high quality over-the-air signal;

rtr"ppi^g and laboi connections between the locai community and the station's

community of licenrl, r"pport of the local community !{ the station; and

programming, including h-ews or sports coverage, specifically about or addressing

the community. the Peiitioner does not demonstrale the presence of high quality

over-the-air signals for the Stations and overall geographii proximity measures do

not enhance the CountY's case.66

2L.However, the county supports its Petition with evidence concerninglocal

shopping and labor patterns. Speii'frcally, it states that "[b]ased on a survey of

Northeast Georgia Orphan County residents, includ.ing Franklin 99"'ty, over 9l-%o

of respondents tiit"a'tt it they shoplocally-or w]lhin the state of Georgia"'67

Additionally, the Petitioner submits that "[o]ver 97o/o of respondents seek services

such as healthcare and arts/enteriainmeni lbcally or within the state of Georgia'"04

it 
" 

,r*"y also irrca respondents "Would yo-u be interested in receiving in-state

television UroaacasiiAttutttu stations)?" and 94'7o/o said "Yes"' The survey also

asked: ,,what is the main reason you are interested in switching to in-state

television broadcasts?" and the results were Sports (2'OOo/o), News (L4'70o/o)'

64 Joint Opposition at L4-L5 and Exhibits A through D'

6s 47 U.S.C. S 338(I)(2)(BXii). To show that a station provides coverage or other local

service to communiti", ul'i".rre in a market modification petition, parties must provide
,,noise-limited service contour maps ...-O"tit euting the station's teihnical service area and

showing the location of the cable iystem headendl or satellite carrier local receive facilities

and communities in relation to theiervice areas." 47 CFR S 76'59(bX2)' A station's

broadcast or p.og.u*ming specirically target"^d-t9 tl."- community at issue may also serve

as evidence of local service. See, e.gl, io"l"t Cable TV Fund L2-A, Ltd " 14 FCC Rcd 2B0B'

2BtB, at para. 24 (eSB rgggl Uoneiciale). Additional examples of ways to demonstrate

io*f 'r".,iice 
beyond coverage'and programming are noted above.

66 In this regard, the petitioner submits Exhibit E (entitled "Distance from Transmitters to

Franklin County, Ga,,) and Exhibit r rcontour Maps for the Stations). Regarding the
petitioner's Exhibii E, ifr" Opposing Siiti,orrs usre-tt that "[t]he statement made in each

petition about the ,distance, of trre ,sign;istrength' is misleading at best." Joint oppo-sition

at n.41. We agree that the way the pJtitir""i piesented Exhibit E was contusing and did

not demonstrate technical service or signal str-ength of the Stations as it may have

intended. Petitioner's Exhibit F contaiiing contour maps of the Stations also does not

demonstrate strong over-the-ai. 
"orr"iu["." 

if," OppqsTlg Stations.argue.that they cover all

or most of Franktiri County with a gooJ"duiit, sidriaf . Jdnt Oppositio-n at L5' Exhibit E' We

note, however, thai itre i.iaifafilitiof otfi"t orrer-ih"-uir station signals is not relevant to

our consideration of this factor.

67 Petitions at 9, Exhibit G.

68 Id. In response to seeking healthcare and other services, the results were Local

@{.OOW), Giorgia (SL.2O'/of, and South Carolina (2'BOo/o)'

l2
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politics (1.g0%), and AII of the Above (81.407o).6e The opposing Stations argue

that the petitioner has not demonstriied a sufficient neius between the Atlanta

Stations and Franklin county regarding shopping patterns and that the survey

shows that the largest percentagu oir,irpondenti do their shopping locally'7.

Further, the Opposing Stations assert that the survey lacks any.scientific validity

because it "fails ;;;i;a;iny information about sample selection or other

methodology and nI *iO"r"""of tiutitii"il significance"'" Overall' the Opposing

Stations contend that the evidence does not demonstrate that a substantial number

of citizens "o**rri" 
ioAtlanta ror-*o.r. oirery on Atranta for shopping and other

services that might demonstrate a geograptrii nexus to Franklin County'72 While

not dispositive, *" ri"a that the 
""l'u/aobs 

support the Petitions' particularly the

avid interest of Franklin County residents in reieiving the Atlanta Stations'

Z2.lndetermining the extent of local service provided fY tl" stations' we

also consider the r"pp"it for the modifications from local residents and their

official representiti""t. As the Sfnfnn Market Modification Repo.rt and Order

made clear, such comments are enormously helpf_ul in demonstrating a nexus

between the statio"r u"A the loca1 ct**"tiity.'i In this case, scores of supportive

6s Id.
to Joint Opposition at L6.

7t Id.
72 Id.
73 30 FCC Rcd at "t 04L7 , n.61 ("[L]ocal governmenl and consumer comments in a market

modification proceeding can help demoitt*t" a station's nexus to the community at

issue.").
13
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comments urged a grant of this orphan county market modification request' and

we find that these commentt *"ttit"rstantial weight under this factor'74

23.Withregardtolocalprogramming,-th9-P-etitionersubmitsmulti-day
prosramming rin;r;pt r* ittq slut*rit'iotlftri-olsH and DIRECTV and asserts that

the Stations broadCast 
,'Iocal 

""*Jpr"#.*ritf 
*1h Georgia news, sports' and

weather several times a day."7s H;;;;; utiti" opposing Stations note' the

Petitionsappeartorelyon,,Atlantaprogrampinp.of,Georgia,news,,to
demonstrate local service.T. rr, r"'ri-o"rB to irt" J"9int opposition, Petitioner filed an

Exhibit listing twerve Frankrin-sp"Jiirc ""ws 
sto-ries carried by the Atlanta stations

over a six-month period.77 Althouqh we take note of this evidence' we do not find

this level of coverage to constitutJ ""*p",*g- ".rid"n"e 
that the Stations provide

regular progru*;i|; rp""iii".fly about- or addressing Franklin County'

Zl.Asdiscussed above, evidence related to geographic proximity is not

determinative in itre consideration of a market mo-dificatibn request involving an

7s Petitions at 9-10; Exhibits H and I.

rc loint opposition at 17. The opposing stations,ass,ert that congress never intended for

programming of statewide interest t" rZ 
" 

piLw for.Iocalized programming specifically

targeted to the r"""i ""r"*uni*; 
and, it "." 

*ai 
"o 

intention fbr evidence of statewide

prosramming, by i;;"1i, ilb; r,rin.i"rri-io iatisfy the second factor. Id. at I'B'

77 Atlanta Coverage of Franklin county News, MB Dockets L8-L59' L8-L60' and L8-L6L

(fiIed June 1B, zorgl. 
-ihi, 

e*toitrit *"1 
"Lt 

nlbd in Docket 18-158' apparently due to an

oversight. Since *" Oo ,rot find it "";ilili"g, 
*" Ao not need to delermine whether it

*t"ni" prejudicial to consider it in that docket'

L4



orphan county, and we generally expect to lOok more to evidence of community

support or relevant programTirrq iii"" to evidence of proximity in orphan county

cases.7' In the irrtu-rrt *se, the Fetitioner has not derironstrated that the Stations

offer a significa";;;;;;i of tocat p-gru**ing targeted to Franklin County' but it

has offered compelling evid.en."-oi"oi,munifflupp"ort foraccess to the Stations as

weII as evidence of shopping and labor links betwe-en Franklin county and Atlanta'

Based on the overall evidence, *"'Ert ittui, on balance' the second statutory factor

;;i;ht in favor of the requested modification'

2l.Access to In-stnte stations. The third factor we consider is "whether

modifying the local *uif."t of the television station would promote consumers'

access to television broadcast staffi tig"urtthat originate in their State of

residence.'r, TII-;i;;t* i, satisfieJty introduction of an in-state station to a

community, but weighs more rt"u"ilvii, favor of modification if the petitioner

shows that the involved station prorrid", programming specifically related to

subscribers' state of residen.", u.rd *uy t" gi""1 
""eit 

more weight if subscribers

in the new community have tittt" ioi rroi u".6r.,to such in-state programming'to

The petitioner statesihat Franklin e;;tt"sidents "feel disenfranchised and

disadvantaged by the lack of access to Atianta programming' and want to receive

news, as well 
"s'earrcational, 

,poiir, ind otler-p.dgtu*ming.from [their] own state

capitol."Bl The County also u^rr".i, it it itt Petiiioni are timely because 20L8 is a

gubernatoriA efec[iori y"ur.t' A";;;ei"g -to 
ttt" Petitioner' "[i]n this' and every

election year, Franklin County .";i.i;;d do not have access to specific public

affairs programming such ut t"r""is"d debates of oubernatorial candidates'

congressional .urraiaui"s, candidai"r r".-state offlce, or statewide ballot issues'

which compromir", tft"i1. ability ;; b; weII informed and weII educated as to issues

aifecting them as citizens of Georgia"'83

26.PetitioneralsoassertsthatsportsfansintheCountyhavehad
insufficient opporirr.,iti"' to enioy tfr"tl-n:p" :tut" Atlanta Falcons and the

inaugural ,".roir- "i 
ttt" Atlanti fj"it"a Major League Soccer team' as well as

University of Georgia collegiat" ;;;i"g ""yg,"': :t 
Petitioner further notes the

importanc" or ir-riai" *"uIh". .l-pltlt u"O that "the County is at a disadvantage

Federal Communications Commission DA L8-954

78 See supra Para. 1'8.

7e 47 U.s.c. s 338(IX2XBXiii).
80 STELAR Market Modification Repoft and order,3O FCC Rcd at Lo42O' para' L8'

8t Petitions at 5 and Exhibit L'

82 /d. at 6.

83 Id.
8a Id. at 1, 12-L3. The PetitiOner asserts that in the past year', Georgia's sports teams filled

national headlines. The county rrot", i[ui*rrit" trre inarigural seas-on of fhe Atlanta United

Major League Soccer team broku t""itipf" 1""ota9. for att6ndance' due to the lack of sports

coverage in Franklin County, participalion in voutrr soccer programs decreased while there

was a 37o/o avetage increase in particip"ti"l t! tle..rest of the State' Regarding

profession* footna[, the Petition". 
"o-rri"r,at 

that "our residents are forced to watch the

Carolina Panthers over their in-state iea*, atiu"tu Falc-ons"' In addition' the Petitioner

asserts that the University of GeorgiainEl1 il shol 35 mile ride from the County seat

and some of the County's high schooi;";";i; aftend a dual enrollment program there

(,,Move on \rVhen neady'), yet duringueAb;;th to-ttt" f'luiionut Champibnship game' the

Iocal broad"urt, *Jr" hfii,& with CIJms"" ""*t and sports updates' Id ' at 12-1'3'

15



for seeing the incoming weather from the other portions of [the] state.,'8s In

addition, with regird t6 in-state programming, Petitioner asserts' citing

multichannet rinJup "iiat 
for DI-SH 

"and otnfCTV, that the Atlanta Stations

broadcast "local news program[s] with Georgia news, sports'.and weather several

times o day.,,ao The Opposing Statio"r a" noi refute tfre petitioner's assertion' but

they argue that th;y Ji;dy"provide sufficient coverage of local news and issues of

inrerest to nranxii;6;;tLia tnit facror rhree should rherefore be given no

additional weight.sT Althougn trr" opposing Stations demonstrate that they provide

some coverage of in-state news anai'portirig-events, it is clear tg* the scores of

comments supporting the modificatioi tftut"nranklin County residents consider this

coverage to be inadequate.ss BasJ;;; th" record before ui, we therefore give this

third statutory factor the great"tip*tiUie weight in favor of the requested

modification.
27.Other Local stAtiOnS. Fourth, we consider "whether any other television

station that is "rig[I";;1; 
carriea uy a satellite carrier in such community in

fulfillment of the requirem"rrt. ot iti, section provides news coverage of issues.of

concern to such community or provides carriage or coverage of sporting and other

events of interest to the "o*rrrrriiy.;;1" 
g"";,Tal, the Corimission has interpreted

this factor as enhancing a stationlJ mart et"modification petition if other stations do

not sufficiently Serve ttre comm""iti"t it itt"", however' other stations' sewice to

the communities rarely has counte[igui"tta petition.go The Petitioner states that

it is "unaware of anotlier in-state local"broadcist station that is carried by a

satellite proviaer in-tir" Corrrty thif offers Atlanta- and Georgia-oriented news

coverage of issues of concer., to t"tiai"ts of the County'"sr ltris is a misreading of

factor 4, however, which is not 
"o"a".""d 

with the "in-itate" location or focus of

the existing etigible stations. f"t-t"ua, ""0"t 
this factor we look only for the

presence of locally-relevant content in the news and events coverage of the

existing ir--art"I stations. rne ijpposing Stations provide evidence of at least

some "news coverage of issues oiiot ""ti" 
to Franklin County' and carriage or

Federal Communications Commission DA L8-954

85 Id. at L-2.

86.[d. at 9-10, Exhibits H and I'
at loint Opposition at2L.
88 See supra notes 37 and 75'

8e 47 U.S.C. S 338(lX2XBXiv).

eo See, e.g., petition for Modification of Dayt-on, oH Desionated Mkt' Area with Regard to

Television Station WHIO-TV, oayton,"6n, in"*otu"dumboinion and Order' 28 FCC Rcd

16011, 16019, para. 22 (MB 2013) ; Petition of Tennessee broad ' Partners for Modification

of the Television iiit "ifi, ryBBJ ruDi, 1iiXto", Tennessee' Memorandum Opinion and

610"., 23 FCC Rcd 3928, 3947, para' 49 (MB 2008)'

sI Petitionsat 7-8. In a later-fited Exhibit, Petitioner also app-eals to. dispute the depth'

breadth, and relevance of some of tfre-nlws stories cited by tt'";oit't Opposition' but it does

not succeed in showing that the Opposing Stations pto*'iA" no oi a de minimis amount of

coverage. opposing eartigg nlgpigrrtee"N;;r stories, MB Dockets 18-159, 18-160' and

tB_161 (filedJune L-8, 2018). rhis gxhibi;;;"not filed in Docket LB-158' apparently due to

an oversight. Sincei" oo ,rot nnO it'cJmpe[i"g;we do not need to determine whether it

*""n f""prejudicial to consider it in that docket'

L6
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coverage of at least some "spgrling and other events of interest" to the county'e2

rhis is sufficienr for us ro find tr,"fttir*rJ;;;;;6h; "?1th:1:qi,::l 
nor in favor of

the Petitions, and therefore *" "orriider 
it to be neutral in our consideration of the

Petitions.

2l.Viewing Patterns. Finally, we consider "evidence of viewing patterns rn

households that J"ft.im" and do irot subscribe to the services offered by

multichannel video programmi"g Jiti.ib"tors within the areas served by such

multichannel video programming diitributors in such communit5l"'ss We do not

expect to find tt;; """id;;;; "f 
*gfu"t 

"lewlnq 
in orphan counties' and

petitioner offers 
"o".,"iau""e 

.elerrailito thit faclor'ea ny way of explanation'

Petitioner notes that "[b]ecause thJ-ffi;iy h"s lgng been gssiOne$ -by 
Nielsen to

an out-of-state DMA, STELAR's *uitlt *odificatiori provision marks the first

opportunity for the County to recJve-ifr" Stution[s]' iignal over satellite' Given

this lack of carriage, resident, or i'trJ i;;iy h"ye ttad"scant opportunity to develop

any viewing patteir6 to. the stationiri.'iu 'irr" opposing Stations argue that'

based on their review of Nielsen Juiu tt ut they hive noisubmitted into the record'

viewers in Franklin county si*pry 'pr"r". trr"in-Market stations over the Atlanta

Stations.,,s6 Although there is no 'rir-m L"ioence of viewing pq-tterls in the record'

petitioner concedeJthat "audience data would not be heIpiul" to its case even if it

had been proriaeJ.ri w" thereforl t oiJ ttrut this factor weighs against the market

modification request.ee

29.Non-st atutory Factors. The opposing stations argue that the Petitioner

has not estabrished the intent or ttre airirrtu stitions to authorize carriage of their

signals in nranfli-rJio""ty or-tt ut lttu-p.og.u*ming the Stations would provide in

the future wourd be specifically tu.g"t';a t"o viewerl in Franklin county even if the

petitions ur" grirrtlJ.nn At ttrei Co-u"nty recognized, the Commission has

encouraged county petitioners to eniist the"aid and cooperation of the [stations]

s2 Joint Opposition at 2L and Exhibits A through D'

s3 47 U.S.C. S 338(l)(2xBxv).
sa Petitionsat l0 ("[G]iven the lack of historical carriage of the station[s] in the County'

Nielsen ratinglsl ";;iir";;;di"n"" 
auiu *o"ia not be 

-helpful in evaluating [these

petitionsl. Therefore, to the extent necessary, we respectr"uy request a waiver of this

item.").
es Id. at 7-8.

sa Joint Opposition at 25.

s7 Petitions at 10.

ss see, e.g., Genesee county uilg\gorp. and rri-co.unty cablevision,Inc. For Modification

of the Jamestown, N"i /oiXapf, Memliu"a* Opinion and Order ' 72 FCC Rcd 13792 at

1.3800(CSB1997)(,,lWhileWNYB,s.apparentrackoraudienceshareisnotoutcome
determinative, it weighs in favor of A'eietion ."). See atso Catifor\iq-Ory-ggn Broadcasting'

Inc. D/B/A Crestview cabte comm""iiifiit ioi uoaitrcation of the DMA for stations:

KFXO, NpG of oregon, rnc., Bend_, o;;ki;in, rnr-rn iyltio Bioadcasting LLC' Bend' oR;

r{/rz. NpG of ore;;;:i;;:E;;;:oR:, M-"-;;u"-aq ofinion and order, 2e FCC Rcd 3833

at 3841(M B 2l1,4)-('cresMew rr_us ruiili to supprv the evidence we requested, nor was its

filing comprete ...bi";; this conflicti;;il;;ii"; on roHo, we assume that "' KoHD',s

c arria ge history ir-;";;;t""sive and r"emains unsub stantiate d" ) .

ss Joint Opposition at iiiiv, 7-8, 17 '
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